agreements or investments in Iran".8 On the other hand, the

former Secretary of State, Henry A.
threatening to place American policy into a straitjacket".

Reasons for Imposition of Unilateral Sanctions

Kissinger, has observeq

congressionally mandated sanctions  gre

-

It may be stated that the reasons for the imposition of

unilateral sanctions have rangeda from boycott activity9 to the
issue of worker rights!0 and have hitherto included such other

issues as

communism!!,  transition to democracy1z
environmental activity, expropriation !3 harbouring war
criminals, human rights, 14 market reform, military aggression,

narcotics activity, political stability; proliferation of
mass destruction and terrorism.15
mvoked to

weapons of
The Federal Legislation

impose unilateral sanctions and or impose

secondary boycott have included the Andean Trade Preference
Act; the Antiterrorism and Effective Death Penalty Act, 1996
(Antiterrorism, 1996): the Arms Export Control Act (AECA); the

Atomic Energy Act;

the Cuban Democracy Act, 1992; the

Senator Jesse Helms: "What Sanctions Epidemic?: U.S. Business
‘Curious Crusade", Foreign Affairs, Jan-Feb. 1999

See the Foreign Relations Act. 1994,

See the Andean Trade Preference Act.

Aimed at Cuba and North Korea. See the Cuba Regulation and the
North Korea Regulations.

See the Cuban Democracy Act of 1992,
The Helms-Burton Act. 1996.

During 1993-96 human rights and democratization were the most
frequently cited objectives foreign policy and 13 countries were
specifically targeted with 22 measures adopted.

The Iran Libya Sanctions Act. 1996. The Former Representative
Toby Roth criticized the Iran-Libya Sanctions Act as "good
politics... but bad law. Its only effect he said "so far had been'ﬁo’
unify the European Union, all 15 members, against the US polic}
toward Iran and Libya".
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i 2 ic Solidarity Act, 1996 (Helms-
leerl,?{BSg’?‘Agﬁrgi(tz)r;atéie Department of Commerf:e,
ol d State, the Judiciary, and Relgtgd Agenc1es.
B e Act. 1000 (Commerce Approptiations, 190K
p opriatio ent of ,Defense Appropriations Act 19_87 (Defense
| Dep?rt'm Act 1987); the Export Administration Act; t_he
OprlatlontsBank Act E"EX—IM"); the Fisherman's Prote(?tlve
Ort-ln-]pt(;lre Foreign Assistance Act (FAA); foreign Relathns
.1967,Foreign }gelations Authorization Act; the Foreign

L Export, Financing and Related Programs
- e Act, 1995; the General System of Pref_erenc_es
K rlat;‘OItl (GéP)' the High Seas Drift Net Fisheries
7 almen(t: Act (D’rift Net Act); the Internal Emerg.ency
R Powers Act (IEEPA); the Internal Revgnue Code; the
OglcSecurity and Development Cooperation Act, 1985
A); the International Financial Instltunons. Act; t'he I_ran-
NOI,I Proliferation Act, 1992; the Iran and leya Sancuonaj,
¢t, 1996; the Irag Sanctions Act, 1990; the. Marine Mlarrrnrnd
rtection Act, 1972 (Marine Act); the Narcotlcs Contro fra e
\et,16 the National Defense Authorization Act, 1996 (.De ense
horization Act, 1996); the Nuclea.r Non-prohferatlon A;t7
A) 1994: the Omnibus Appropriation Act, 1997 "(1119d
ibus); the Spills of War Act; the Trade Act 1974 (Trade
t); Trading With The Enemy Act (TWEA).

-

“Xecutive Orders/Presidential Determinations

.~ During 1997-98 there have been fou_r instances of
filateral imposition of sanctions by Executive Or'dcrs and
Sidential Determinations. These include Exeqﬂxve Order

¥7 of May 21, 1997 invoking a prohibition on new
a2 nent in Burma (Myanmar); Executive Order 13067 of
mber 3, 1997, imposing a comprehensive trade embargo
loe>udan; Presidential Determination No. 98-22 of May 13,
4 £ prohibiting the sale of specific goods and technology al_1d
States Bank loans to the Government of India,

L Uncertified drug producing/transit countries are Afghanistan,
4. Colombia, Iran, Nigeria and Syria.
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terminating sales of defence articles and design ang
construction equipment and services, and shutting do
Export -lmport Bank (Ex-Im), Overseas Private Ir1vestment
Corporation (OPIC) and TDA; and Presidential Determinatig,
No0.98-XX of May 30, 1998, prohibiting the sale of specifie
goods and technology and United States Bank loans to the
Government of Pakistan, terminating sales of defence articleg
and design and construction equipment and services, and
shutting down Ex-lm, OPIC and TDA.

State and Local Sanctions Acts

In addition to the Federal legislation State and Locg]
Governments have been increasingly inclined over the last year
and a half to impose sanctions against foreign countries in
response to human rights practices. Some 12 US States,
countries and cities have sought to establish their own
measure against other countries and have imposed restrictions
against States ranging from Myanmar to Switzerland. Thus,
following the imposition of United States investments
sanctions on Myanmar in May 1997!7 a dozen or so local
governments restricted the granting of public contracts to
companies that do business with Myanmar. These include the
Commonwealth of Massachusetts, the Cities of San Francisco
and Oakland, California and several other Governments which
have enacted “"selective purchasing ordinances” against
domestic and foreign companies that do business with
Myanmar. Some States have been contemplating similar
procurement restrictions against companies that deal with

Indonesia.
(a) The "Massachusetts Burma Law” of 1996

The "Massachusetts Burma Law" of 199618 was
characterized by the United States District Court of the States

See Executive Order 13047 of May 20. 1997. In imposing T_he
investment ban the President is said to have exercised authority

given by an amendment to the fiscal year 1997 Foreign Operations
Appropriation Act.

18 See Massachusetts Act of June 25, 1996. The State ol
Massachusetts admitted before the District Court of Appeal thal
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« "I'. L P v (1€
;Powe ¢ had inter alia relied on an amicus cunae
~_ court <

T rer nt's

e " e federal governmen
) achusetts as mfrmgmg 0'1'1 th gt A
of I jate foreign affairs. "In reaching its == L
o regv < brief filed by

the European Union.?
e | :
3 .ts amicus curiae brief the Europcan'Utmo?) l:;xlci
. ' I the following pomnts: { ;
Court's attention th . g ,

o aw interferes with the normal ;:ond;llut
1 ii / husetts Burma law has

; ations; (ii) the Massac 4 . . h

o - 'rerlliﬁcant issue in EU-US relations including raising
i tedamgbout the ability of the United States to honour

";ﬁasqachusctts Burma L

B . - . f ; in the
L #Stlo?oml commitments 1t has_ en_terc(% lnt‘f). '1 d (i)
nternatl cof the World Trade Organization ("WTO");, an

Wework' ralidate the Massachusetts Burma Law r15k§ a
B I ¥ f similar non-federal sanctions laws, aggravating
e OAS regards the first point it was stat.ed that the
t};cse CffeCtS&S ‘Burma Law "constitutes a direct mterferegce
ﬁ’@ssiﬁ?lzfgilitv of the EU to cooperate and carry out for(ilgn’
:}atge with the United States... ghf; Mgssaggﬁss?t::sh?ig;:lif 31\:3
is thus aimed at influencing the foreign e ke
‘Union ¢ its Member States, and at sangtxonmg . .
I'EFES ?:Igfnpanies which are not iny takngIIJ}aZilénl\/zlie:rl:lljxg
éﬁuntry but which are also lawful under

States' laws".

As to the impugned Massachus_etts Burma Law hdvil;lg
created an issue of serious concern 1n EU-US Relations
amicus curige brief stated that the "Massachusetts Burma Law
charts a very different course. It 1s a s§condary boycott;— tircl
extraterritorial economic sanction that 1t targeted not a :

- ra - human
the Statue "was enacted solely to sanction M»\'ar_‘marl.fo_l,. hu
rights violations and to change Myanmars domestic policy .

1M

See the judgment of the Court of November .4, 1998 in Na?zona‘l
Foreign Trade Council vs Charles D. Baker, in his official Capaclﬂ; a,b_
Secretary of Administration and Finance of t'he Co.mmom.ue‘alt? .oj
Massachusetts and Philmore Anderson IIl in his official capacity as a
State Purchasing Agent for the Commonwealth of Massachusetts.
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regime-but at nationals of third countries that may
business with Burma,

do

Finally, the European Unijon expressed its concern ths
the faﬂu_re to enjoin the Massachusetts Burma Law wil] leadmt
the proliferation of US State and Local sanctions laws , 2
stated that at least six US municipalities had ‘ena(j;ljd
measures purporting to regulate business activities in Nige 8
T1bet_ or Cuba and 18 States and local 5

business ties to Switzerland, Egypt. Saudi Arabia Pakist: 3
Turkey,_Iran North Korea, Iraq, Morocco, Laos’ Vierncfmy
Indonesia or China”. It emphasized that "the United ’States e
the .European Union had expended considerable effort
seekmg_to resolve their differences over U.S. ex’tra’terri’toriarj1
economic sancti_ons" and that "this effort has not yielded
brogress on the issue of extraterritoria] sanctions” imposed b
state and local governments, a shortcoming that ig o}tl“
?OllSlde.rable concern to the U.S." It went on to recall t

The “validity of punitive measures against Myanmar
adopteq by state and municipal governments and ordinance in
the United States have been analyzed under various provisions

“ See the Amicus Curige Brief of August 13. 1998 filed by the
European Union in support of Plaintiff National Foreign Trade
Council in the National Foreign Tracde Council vs Charles D. Baker
and Philmore Anderson J]] Emphasis Added.
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United States Constitution and it has h]clen ;al(fi bthat
of th cal measures are constltutlopally_mﬁrm.f- IF as te.en
guch lo out in this rcgard that "Article VI Qf the Consm,u‘lon
oInte i at the laws and treaties of the United States are 'the
aw of the Land' and prevail over, or preempt, state

] enactments. Thus any lo_c_al law that purports To
and locd or govern a matter explicitly covered by federal
-u}iifon is preempted, even if it is an area otherwise
legls® tate regulation”.2<
amenable to s
The Banana War

The United States had last year accused the European
ion of not complying with a ruling of .the World Trade
- jzation (WTO) calling upon it to change its banana import
Qrgane which had been ruled illegal because it favoun::d the
rcglglj(:,e of African, Caribbean and Pacific States (her@naﬁer
c;fled the ACP States), and hadv discriminated agajpst imports
of fruit marketed mainly by Umted' States companies 1n'Lat1n
America"'. The European Union on its part beht_zves th.at it h.as
rectified the situation by making changes to its regime with
effect from January 1, 1999 but the amendments are seen as
bcin'g derisory by the United States, which has argued that it is
within its rights to retaliate.

In October 1998 the United States Administra}t}on
announced a series of steps that would lead to the impqs1t10n
of trade sanctions under Section 301 of the Trade Act of 1974
48ainst the FEuropean Communities by March 1999 in
fetaliation for what the US claims to be an incorrect
i‘ml’)lementa’tion of the DSB23 recomrnendations in the bananas
\

3 David Schmahmann & James Finch: "The Unconstitutionality of

State and Local Enactments in the United States Restricting Trade
Nes With Burma " Vanderbilt Journal of International Law Vol.30,
(1997).

B ihiy

e o - - ¢

-Omplainants in the disputc before the dispute Settlemen
ody of the WTO had included FEcuador. Guatemala, Honduras,
&Xico and the United States of America.
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d1§pL‘1te. The United States of America had announc
retaliatory 100% tariffs on 520 million dollars worth of i b
Pf EC products should it find that the EC had feiirflepi()rts
ldr?&lfrr;ir; thl;;" DSB recommendations. A unilaier;(l)
e, {_on y th.e US Administration would viglate ¢}
5 amenta_l obligations of the WTO's Dispute Settle -
t};qdegs‘tzandlllg. A unilgteral decision to restrict imporﬁs r;;ent
e C would also violate substantive obligations suct e
those mco;porated in Article 1. II and XI oflGATT 1\99{?41 %
ove_rwhelmmg majority of the WTO's members 2+ are 6 ; b
United States embarking on unilateral action on the ifs%oesed %

. The threat to retaliate against the EU re
um‘late“ral judgment that the EU has not cc)nlpliZLciSlxlvlittZ 20;{;1'1‘&
ruling .condem.ning” EU banana import regime and the Conﬂ'o
has raised serious issues of interpretatio‘_n of WTO l'lm/rs o
brought to light ambiguities in the WTO rule book. ) E

Fifty-Third Session of the General Assembly

. The General Assembly at its recently concluded 53rd
Session had expressed its concern at the contnlled
promulgqtlon and application of laws and regulations the
extraterritorial effects of which affect the sovereibc’nty of other
Sta.tesf, the_legitimate interests of entities or pc:'sons under
their jurisdiction and the freedom of trade and navigation. It
t(ook note of the declarations and resolutions of different
intergovernmental forums, bodies and Governments that

expressed the rejection by the international community and |

public .opinion of the promulgation and application of such
regulations and had reiterated its called to all States to refrain
from prqmulgating and applying laws and measures the
extraterritorial effects of which affect the sovereignty of other
States, _the legitimate interests of entities or ‘peI:SdXIS, "in
conformity with their obligations under the Charter of the

24 » Y 3
At present 133 States are members of the World Trade€
Organization.

ed Nations and international law, which inter alia

. med the freedom of trade and navigation".#®

_aments and Observations

of New US Unilateral Economic
Policy Purposes 1993-96 revealed, the
ting increasingly to unilateral economic
ange of countries for a wide variety
increase in the instances of
ions has been the wrinkle of
condary boycott measures, which extended the reach of the
ted States law to OVETS€Es companies doing business in the
seted countries”. the unilateral imposition of sanctions is at
" core of the problem of extraterritorial application of

1al legislation.

As the Catalog
_ctions for Foreign
+ed States 18 resor
3 FtionS against a broad r
reasons. Apart from the

jlateral imposition of sanct

Owing to its extraterritorial reach the imposition of
ilateral sanctions for foreign policy purposes has often
sed a new set of commercial problems with allies as it did
he instance of both the Helms-Burton Act and the D'Amato-
nnedy Act. The abrogation, annulment or revocation of
traterritorial provisions and Acts would require a new Act.

Just as the validity or constitutionality of municipal,
and state laws must be tested with the framework and
rameters of the Constitution of that State the vires of the
ional legislation which imposes unilateral sanctions and
S extraterritorial reach must be examined in the context of
provisions of the charter of the United Nations and other
€rnational instruments which that State has negotiated and
fied. The preliminary study prepared by the Secretariat had
ha-sized this point and had sought to demonstrate that
tional legislation with extraterritorial reach contravenes not

Ger?eral Assembly Resolution 53/4 of 22 October 198 on the
-_E«cessmy of ending the economic, commercial and financial
Mbargo imposed by the United States of America against Cuba’.
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one or two byt sev
international law.

V. REPORT ON THE WORK OF ;‘II-(I)EIZ\T
INTERNATIONAL LAW COMMIS

AT ITS FIFTIETH SESSION
Many of these International

Instruments had
Into force to establisg},
and to promote the rule of law i

- This is particularly true to Interngat;
€conomic and trade relations where su i

Introduction
challenge to the avowed objective of the

; issi ILC) established by
. ational Law Commission ( 47 s
. In;crfi)rlly Resolution 174 (III) of 21 Se‘ptemb?rkl)9ment
i ASPS{S organ to promote the progressive develop
princi

une
f its fiftieth session in Geneva from May i]ilto 5]0 9
R s the second part in New York.from July o
o 98. There were six substantive topics on
;t :)?’tfll(? eu;orementioned Session of the Commission.
nda

se included:-

based system that the members  of the
community is endeavouring to evolve.

from sapping the principle of rule of law in inter
poses a challenge nay a threat

International community to make

language of international relations in th

€ next millennia. State Responsibility;

iabili injurious Consequences
tional Liability for. 1nj ) Thee
X}E:rrllg Out of Acts Not Prohibited by International
Reservations to Treaties; : |
ty of

State Succession and 1ts Impact on the Nationality
Natural and Legal Persons;
Diplomatic Protection; and

Unilateral Acts of States

: 2nd
It may be recalled that the General Assemlblz’_ it 15t§/5156
Ssion had, by operative paragraph 3 of its resolu (ljo that the
" December 15, 1997, inter alia, recommende the topics
ter: ational Law Commission continue its work on
L1tS current programme.

i 51 i I the
The Commission at its fiftieth Session considered al

€ topics may be found in the latter part of this Report.
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As indicated i
et T firSattcd in the repqu on the work of its fortv-ni
i U dI_Dart of the Fiftieth session of the ILC ‘_n”}th
second part heléS(_IUSSMn of the various reports wh(‘rsesgluh
3 in New York was used for th;; adothc_ls the
10n of

draft articles wi

vith comm i

Commission. £ntaries Bad of e tepet of 4
le

As regards “State Res 1bili
. g ponsibility”, the issi
o b;;(;e((i)ftkti;ask of second reading o}f the draff(;rrr;ir(r:lﬁ?lon
e et adOptedclc;mments of .member States on the tg -
e v vk i y Fhe Commission on first reading an 1raft
ot il Specyal Rapporteur, Mr. James Crawfz)rdC ’IEhe
i e drafg)ecw}l Rapporteur dealt with general iss he
e T “arfucles” as adopted on first readin;mtllCS
BTy 1 fcrlmes and “delictual responsibilityb" .
(éommission establi:hegei:;/ci)riien Oérthe tdraft artiCleS-, %r}lli
5 . _ g Group to assis i
Seczzogt:g;dig tkcl)? chon51deratiop of various issuest tdhlfrisnpéctl}?l
sestreiudagroary Ert' lt e draft articles. The Commission de%idlg
Commission toolicni)stelo‘;othlesrg;oﬁ‘te fDrsﬁing Committeei T;e
e ) rt of the Drafting Co 1
ool C(ffnarﬁlscslieosnlél& 4.5,6,7, 8, bis. 9, 10, 15, lgS bi;nirllllttzltf
s e 230 took note of the deletion of t'ie texAc ofé
iz. 2, 6 and 11 to 14. For details of the draft

articles as adopted b ;
y the D Cf 1 s
Part I of the present report. rafting Committee of it > ILC see

The C issi o
Assembly OHOI‘T;EEtsséon has invited the views of the General
articles, the Conductr ferth respect to Part One of the draft
that State under drafto P ChgAn of a State is attributable t0
or jure imperii nat article 5, irrespective of the jure gestionis
the draft articieqa tl;re ol the, conguore A regards Part Two of
the appropriate‘t’)ql ¢ Commission has sought guidelines as 19
of general princi;alirslcicfo be struck between the elaboration
detailed provisions relatin;if(f)ngcr)xr%p;ig;rt?éir?;l and the more€

As regards “Inte i '
CODSunenCesD AS' “International  Liability for Injuriots
' rising out of Acts not Prohibited PY

- atl n 1 aw tl .5 ImMmissio a 1 ( ;11 I t
ona l4 AV M 3!
C() 1 n ftb ()n'}ld(_,r 10 O
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ort of the Special Rapporteur, Dr. P.S. Rao, adopted
reading a set of 17 draft articles on Prevention of

on Sboundary Damage from Hazardous Activities. The
ransmit the draft articles together with

i mission decided to t .
o commentaries thereon, as adopted on first reading, to
Govemments for comments and observations. The details.of

first reading by the ILC are set

aft articles as adopted on

the dr ;
part II of the present report.

The Commission has referred to the General Assembly

ssues related to the «International Liability for Injurious

wo 1 ; i ﬂ
tConSequences Arising out of Acts not Prohibited by
lntemational Law”. The issues referred are (i) for the purpose

kind of

g and applying the duty of prevention, what
regime should be made applicable to activities which actually
cause harm and (il) In a prevention regime whether the duty of
prevention should be treated as an obligation of conduct or
failure to comply and be met with suitable consequences under
‘the law of State responsibility or civil liability or both where the
state of origin and the operator arc both accountable for the
same? If the answer to the question is in the affirmative, what

type of sanctions are appropriate or applicable?

of developin

The first of these issues is based on the fact that the
Commission intended to separate activities which have a risk
of causing significant harm from those which actually cause
such a harm for the purpose of developing and applying the
duty of prevention to the latter type of activities. It 18 generally
understood that the duty of prevention is an obligation of
conduct and not of result and non-compliance with duties of
prevention in the absence of any damage actually occurring
Wou.ld not in itself give rise to any liability. The Commission
E:Vmg _ deqided to recommend a regime on prevention,

parating it from a regime of liability, it has to address the
gﬁesno.n \&_’hether the duty of prevention should be treated as
'ﬁuitc:i)lllgauon of conduct or failure to comply be visif(e.d_ with
civil 1-,6 _C_Onsequences under the law of State responsibility ot
lability or both.
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